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CONSTITUTION (PARLIAMENTARY PRIVILEGES) AMENDMENT BILL 2004 
Second Reading 

MR P.G. PENDAL (South Perth) [4.01 pm]:  I move - 

That the Bill be now read a second time. 

Members will be aware of a general belief that they are covered by the Parliamentary Privileges Act 1891 for the 
words they utter and the views they express in this Parliament.  Members will also be aware that the basis for 
parliamentary privilege in both Britain and Australia is article 9 of the Bill of Rights of 1689.  Out of that ancient 
statute come the tools of trade for a member of Parliament, allowing him or her the capacity to speak without 
fear or favour, giving him or her the opportunity to raise contentious issues without the threat that they will be 
sued for doing their job, or for exposing what legitimately needs to be exposed in a robust liberal democracy.  
Our law of parliamentary privilege is the result of centuries of case law developed in the United Kingdom and 
the continuing pressure applied by parliamentarians to ensure that they cannot be improperly hindered either by 
Governments or individuals from doing their work.  The Western Australian Parliamentary Privileges Act was 
enacted by our infant Legislature.  We were content at that time to limit our privileges and immunities to those 
enjoyed by the House of Commons at Westminster - no more but no less than the privileges of that House. 

In the year 2004 that legislative arrangement no longer is appropriate or sensible.  Consider for a moment that it 
is now more than a generation since Australia severed its links with the Privy Council in Great Britain.  That in 
effect was a stance that ensured that Australia’s judicial affairs were reviewed ultimately by the High Court of 
Australia rather than a British institution.  That broad argument surely applies here in a general sense; that is, it is 
well past the time when the privileges and immunities of this Parliament should depend on those enjoyed by the 
British Parliament from time to time. 

However, a specific reason is now upon us which injects a real sense of urgency into the matter and which 
should prompt us to sever the ties between our parliamentary privileges and those of the United Kingdom.  That 
sense of urgency has developed out of a report to this Parliament in May this year by our own Procedure and 
Privileges Committee in which it argued the inappropriateness - the danger even - of allowing our privileges to 
be automatically altered by Britain without reference to this Parliament.  The May report, signed off in bipartisan 
circumstances, referred to the prospect that privilege law in the United Kingdom may be affected by both British 
institutions like the Privy Council and the European Union and its courts, of which Britain is part.  A little more 
than a month ago the Privy Council indeed handed down a decision in a New Zealand case which for all intents 
and purposes weakens our privileges in Western Australia.  Importantly, as pointed out by the Clerk of this 
House, Mr Peter McHugh, in a minute written to us on 16 July 2004, the British judgment notes that there is no 
distinction to be drawn between the law of New Zealand and the law of the United Kingdom on this matter, and 
that means also that it automatically becomes the law that applies to Western Australia.  This example of the 
potential for unwanted change is instructive.  The finding of the Privy Council effectively means that a member 
of Parliament will still be able to make his or her statements under privilege, but will not be covered if the 
member does very little more than refer to the statement outside the House.  Simply put, parliamentary privilege 
has never applied to statements made outside the House, but in certain circumstances the law may now deem that 
the member has repeated words said in Parliament and make that member liable under defamation law.  This has 
serious consequences for both the member and, for that matter, the media.  One can readily see the serious 
dilution of public discussion if members are liable to be sued simply for responding to media questions and 
saying that their view has not changed.  It may be that our courts import this concept into our law in the near 
future, and there are signs of this in other parts of Australia.  The point of this amendment is to ensure that we 
can change the law in Western Australia if the need arises, and not be automatically subject to the legislation and 
legal system of the United Kingdom.  

In my experience parliamentary privilege is frequently misunderstood.  It is not, and must never be, a licence for 
a member to do or say as he or she pleases without restraint or respect for others.  However, properly appreciated 
and used, privilege is that most important of tools by which members may state what they genuinely believe to 
be the truth of a matter.  In turn, that privilege is extended to the media so long as its reports are a fair portrayal 
of what was said.  Of course, as with any privilege, misuse or abuse can occur.  Our response to abuse of 
parliamentary privilege should not be to abolish or limit it, but to deal effectively with any member who uses it 
in a capricious or irresponsible manner. 

This Bill seeks to amend both the Constitution Act 1889 and the Parliamentary Privileges Act 1891.  In the case 
of the Constitution Act, the Bill seeks to delete the provision contained in section 36 wherein our privileges vary 
from those of the House of Commons.  Once that section is repealed, this Bill then seeks to amend the second 
Act by spelling out that we see our privileges as being those of the House of Commons as at 1 January 1989.  
Among the reasons for the choice of this date is the publication in that year of the twenty-first edition of Erskine 
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May’s Treatise on the Laws, Privileges, Proceedings and Usage of Parliament (Parliamentary Practice).  In 
other words, we will use the 1989 publication as a convenience.  We will have removed the capacity of the 
House of Commons to affect our privilege, while relying on the Erskine May publication as a modern reference 
to our law.  We would be free to change that yardstick at any time of the Parliament’s choosing. 

Many suggestions are made and many options are proffered as to the best way of achieving independence and 
autonomy in this matter.  I have chosen to go down the path of the findings of our own committee, which 
brought down a unanimous finding.  In turn, the Bill was partially redrafted by parliamentary counsel for the 
committee and reviewed by the official parliamentary counsel.  This in effect means that I am acting on the same 
drafting advice that is available to the Government and the Attorney General. 

I ask members to give the matter speedy passage.  I wish to advise the House of the view expressed to the Clerk 
by the Solicitor General who, out of an understandable sense of caution, suggested that the Bill should pass with 
an absolute majority in both Houses.  The reason for this, the Clerk advises me, is that the courts may construe it 
as effecting a change to the “constitution” of the Houses.  Although I understand that the Clerk is not personally 
convinced of this need, he sees it as sensible that we take the precaution. 

This is an important Bill, which goes to the very heart of how members do their job, how the media do theirs, 
and how ultimately the people of Western Australia have an entitlement to information.  That can only occur if 
we maintain the right of members to speak freely.  I commend the Bill to the House.  

Debate adjourned, on motion of Mr J.L. Bradshaw.  
 


